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MES MONTGOMERY 

ry BECK, Solicitor General 
of the United States, 

and defender before the 

Court of last. resort of the rights 
and privileges of the American 
people, is a living refutation of the 
statement of Pliny that no man is 
gifted with a genius so immediate- 
ly conspicuous as to be able to 
rise from obscurity unless he shall 
have a patron to recommend him. 
As a lawyer, he has argued more 
cases at the bar of the Supreme 
Court than any other living law- 
yer; as a scholar, he has written 
books which have not only caught 
the attention of his fellow Ameri- 
tans, but have won for him an 
international reputation and for- 
eign honors; and as an orator, he 
has charmed audiences in cross- 
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roads places, in intellectual centers 
of our own country, and in the 
great capitals of Europe. 

Mr. Beck was born July 9, 1861, 
in Philadelphia. His literary 
education was obtained at the Mor- 
avian College at Bethlehem, Pa., 
from which he graduated in 1880, 
as salutatorian of his class. For 
one year thereafter he was a clerk 
in a ticket office of the Philadel- 
phia & Reading Railroad. He en- 
tered the office of Albert A. Outer- 
bridge in Philadelphia in 1881 for 
the study of law. After three 
years of such study, during which 
time he assisted in the editing of 
the “Weekly News of Cases,” he 
was admitted to the bar where he 
was destined in the space of the 
next forty years, through his rare 
gifts as a lawyer, scholar, and or- 
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ator, to win both fame and for- 
tune. 


Even though the law may be a 
“wilderness of single instances,” 
he found his way about with such 
ease and skill that within four 
years after his admission to the 
bar, he was appointed Assistant 
United States Attorney for the 
Eastern District of Pennsylvania, 
then as now one of the most im- 
portant and difficult positions be- 
cause of the volume and intricacy 
of the litigation in that district. 
After four years of such service 
and four more years in private 
practice in Philadelphia, he was 
appointed United States Attorney 
for the same district, where he was 
extraordinarily successful. 

One instance of his work as 
United States Attorney is suffi- 
cient to show with what enthusi- 
asm and energy he has given him- 
self throughout his professional 
career to the upholding of right 
and the suppression of wrong. 
There had grown up a Natural- 
ization Ring in Philadelphia, com- 
posed of clerks of certain courts 
and certain ward politicians. The 
clerks held mock naturalization 
courts in the saloon of a well- 
known member of the City Council 
and the ward politicians peddled 
out the naturalization certificates, 
thus making for themselves large 
sums in fees from ignorant and un- 
suspecting foreigners and contrib- 
uting to the degradation of city 
and state politics. Through the 


tireless efforts of Mr. Beck, these 
men were brought to justice and 
sentenced to terms in the peniten- 
tiary. He did not stop there as the 
average public official would have 
done, but took up with various 
courts in Philadelphia their loose 
practices in naturalization pro- 
ceedings and drafted a new natu- 
ralization bill which Senator Fair- 
banks introduced in Congress and 
which became the basis of our 
present naturalization law. 


Mr. Beck argued his first case in 
the United States Supreme Court 
in 1896, reported as Durland v. 
United States, 161 U. S. 308, 40 
L. ed. 710, 16 Sup. Ct. Rep. 508. 
He was associated in the conduct 
of this case with the gifted and 


learned Hampton L. Carson, long 
a leader of the Philadelphia Bar 
and author of a history of the 
United States Supreme Court. 
He reappeared at the bar of that 
court three years later as special 
assistant to the Attorney General 
in Keck v. United States, 172 U. 
S. 434, 43 L. ed. 505, 19 Sup. Ct. 
Rep. 254, and shortly thereafter 
was appointed Assistant Attorney 
General of the United States and 
participated in the conduct of the 
famous Northern Securities Case 
where he made, in his opinion, his 
greatest forensic argument. 
Legal talent is notoriously poor- 
ly paid in the public service and in 
1906, Mr. Beck resigned therefrom 
to re-enter private practice, this 
time in New York City where he 
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quickly forced recognition of his 
commanding ability. He continued 
to practice law in New York City 
until July, 1921, when appointed 
Solicitor General and charged as 
such with the conduct in the Su- 
preme Court, of all litigation on 
behalf of the United States gov- 
ernment, and with sole authority 
to direct appeals in the circuit 
courts of appeals. Never during 
the more than fifteen years he was 
in the private practice of law in 
New York City could it be said of 
him, in the language of Junius 
that “he supported indiscriminate- 
ly right and wrong.” 

Mr. Beck has been at the bar 
of the United States Supreme 
Court since his first case in 1896 


and, as hereinbefore stated, has 
argued more cases before that 
august tribunal than any other liv- 


ing lawyer. At the present writ- 
ing he has appeared at the bar of 
the United States Supreme Court 
with a total of 103 briefs in his 
hands. Among these one hundred 
are several which rival in import- 
ance the great landmark cases of 
other days. For instance, the case 
of Neely v. Henkle, 180 U. S. 109, 
45 L. ed. 448, 21 Sup. Ct. Rep. 302, 
was the curtain raiser to the In- 
sular Cases; the Danbury Hatters 
Case, 208 U. S. 274, 52 L. ed. 488, 
28 Sup. Ct. Rep. 301, 13 Ann. Cas. 
815, involved the right of labor to 
boycott an employer’s product; the 
Child Labor Case in 259 U. S. 
20, 66 L. ed. 817, 42 Sup. Ct. Rep. 


449, 21 A.L.R. 1432; Lottery Case 
in 188 U. S. 321, 47 L. ed. 492, 
23 Sup. Ct. Rep. 321, 13 Am. Crim. 
Rep. 561, and International Text- 
book Cases in 217 U. S. 91, 54 L. 
ed. 678, 30 Sup. Ct. Rep. 481, 18 
Ann. Cas. 1103, 27 L.R.A.(N.S.) 
493, need no description; the 
Lewis Publishing Co. Case in 229 
U. S. 288, 57 L. ed. 1190, 33 Sup. 
Ct. Rep. 867, involved the right of 
censorship of newspapers; Boston 
Store Co. Case in 246 U. S. 8, 62 
L. ed. 551, 38 Sup. Ct. Rep. 257, 
Ann. Cas. 1918C, 447, finally de- 
termined the inability of a vendor 
to impose on his vendee a resale 
price; The Western Maid (United 
States v. Thompson) 257 U. S. 
419, 66 L. ed. 299, 42 Sup. Ct. Rep. 
159, involved the immunity of the 
Sovereign; the Alaska Case in 258 
U. S. 101, 66 L. ed. 487, 42 Sup. 
Ct. Rep. 241, brought forward for 
the first time the constitutional 
question of preference of ports and 
whether the prohibition extended 
to territorial ports; the Wallace 
Case in 259 U. S. 44, 66 L. ed. 822, 
42 Sup. Ct. Rep. 453, sustained the 
constitutionality of future trading 
laws; and the Fairchild Case in 258 
U. S. 126, 66 L. ed. 499, 42 Sup. Ct. 
Rep. 274, sustained the validity of 
the 19th Amendment to the Con- 
stitution. The foregoing is only 
a partial list of great cases argued 
by Mr. Beck, but the cases named 
are sufficient to show the truth of 
Charles Warren’s statement in 
regard to Mr. Beck, that “few 
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men are in a position to enforce, 
expound and develop the Constitu- 
tion in the courts.” It is a well- 
known historical fact that in other 
days the learning and skill of Web- 
ster and Pinckney were of great 
assistance to Chief Justice Mar- 
shall and his associates in ex- 
pounding and construing the Con- 
stitution, and future historians of 
the Supreme Court must accord a 
similar honor to Mr. Beck in the 
great assistance he has given to 
that court in adapting a Constitu- 
tion written in the days of the 
horse chariot to the present day 
of flying machines. It has well 


been said by Mr. Beck that the 
question of construction of the 
Constitution “as with the simple 


sayings of the great Galilean, 
whose words have likewise been 
the subject of unending commen- 
tary, is not one clarity but of 
adaptation of its meaning to the 
ever-changing conditions of hu- 
man life.” 

The forensic labors and honors 
of Mr. Beck have extended beyond 
the bounds of his own country. 
He appeared at the bar of the 
Privy Council in England and 
argued a case, delightfully de- 
scribed by him in the November, 
1923, number of the American Bar 
Association Journal for the United 
States and was accorded an honor 
shared only by Premier Hughes 
of Australia, that of being made a 
member of the Bar of England 
without having been required to 


study in the Inns of Court and 
pass the examinations for the bar, 
Indeed, he was made an Honorary 
Bencher of Gray’s Inn, an honor 
which has come to few Americans, 
Furthermore, on a recent visit to 
Paris, he was accorded an un- 
precedented honor in being re- 
ceived in open session by the Cours 
de Cassation. 

I have before me as I write a 
private collection of orations and 
speeches delivered by him on 
many subjects, from that entitled 
“Ground Arms” delivered at Phil- 
adelphia on July 4, 1893, to those 
on the Constitution, delivered at 
Gray’s Inn in London and before 
the Societe ’des Avocate in Paris 
in 1923. In his earlier speeches 
he sometimes reminded his hear- 
ers of the conversation between 
Hamlet and Polonius and re 
quested to be used much better 
than his desert. However, this 
was unnecessary for even ‘these 
earlier speeches and orations reach 
a high order of eloquence. As an 
example, I quote the following 
passage from his oration delivered 
in Philadelphia, June 14, 1899, at 
the unveiling of a statue to Ben- 
jamin Franklin: 

“It is claimed that he was selfish, 
grasping, and avaricious, but to this 
criticism his whole life is a consistent de- 
nial. From the time that he landed in 
Philadelphia, when he shared his last 
dollar with a poor woman, to the time 
when he gave to this city a considerable 
portion of his fortune in the hope, pa- 
thetically expressed, that he could be 
‘useful even after my death,’ his life was 


a constant benefaction. It was no nig- 
gard who at forty-two gave up a lucra 
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tive business to give his life to public 
service, who taught the political doctrine 
that public officials should not be com- 

nsated, who, having invented an ob- 
ject of great utility, the Franklin stove, 
declined a patent and preferred to share 
its usefulness with the rest of mankind 
without any profit to himself, and who 
on the eve of his departure to Paris 
gathered together all available funds, 
at the time when the cause of the Repub- 
lic seemed darkest, and gave-its use to 
the Continental Congress, and who final- 
ly gave to both the cities of Boston and 
Philadelphia public bequests, of which 
we are even now reaping the benefit.” 


I must also quote the following 
splendid passage from another of 
his earlier speeches, the one on 
the Junior Bar at the Thayer Din- 
ner of March 3, 1895, where, after 
referring to the accomplishments 
of youth on the field, as adminis- 
trators, moral teachers, musicians, 
and poets, he said: 


“Go back in imagination to the Vir- 
ginia House of Burgesses in the year 
1765. The members are largely lawyers, 
and none more quick to resent the slight- 
est expression of disloyalty to England’s 
King. The session is drawing to a close, 
and no member has had sufficient cour- 
age to condemn by word or resolution 
the recently enacted Stamp Act. The 
youngest member of the House is a 
young lawyer, gaunt, ill-attired, with 
the cloak of a parson and a wig that 
knew no powder, who had just reached 
his 29th year. . . . ; ‘Alone, unadvised, 
and unassisted,’ the young lawyer arose 
and submitted five resolutions so radical, 
revolutionary and comprehensive as to 
cause a thrill of indignation to pervade 
that Tory body, as though blasphemy 
against the Lord’s anointed had been 
uttered. Standing erect, with sweeping 
gesticulations, and a voice of marvelous 
melody, he supported his resolutions by 
‘torrents of sublime eloquence,’ as one of 
Is auditors said sixty years later. . . . 
t was the ‘forest born Demosthenes,’ 
young Patrick Henry of immortal memo- 
ty. By a majority of one vote, the reso- 
lutions were carried. It was a triumph 


: eloquence, great almost beyond prece- 
ent.” 


The sublimity of thought and 
beauty of diction in these earlier 
addresses do not suffer in compari- 
son with the same qualities in later 
addresses, and it has been said that 
even his law briefs “have always 
had an unusual and delightful 
literary flavor.” 


Two reviewers of diversity of 
thought have united in character- 
izing his recent book on the “Con- 
stitution of the United States,” 
as a “masterful dramatization of 
the American Constitution.” I 
wish that space permitted me to 
quote at length from other elo- 
quent addresses he has delivered 
from time to time during the last 
forty years. But it is to be hoped 
that he will collect and publish, or 
permit these polished addresses to 
be collected and published for the 
perusal of the bar and the gen- 
eral public. 


Among his better known books 
in addition to the one on the Con- 
stitution, are the Evidence in the 
Case, The Passing of the New 
Freedom, and The Case of Edith 
Cavell. The first named work 
had great influence in convincing 
the American people that the cause 
of humanity demanded that the 
United States enter the World 
War against the Central European 
Powers and was instrumental in 
winning for him decorations as 
an officer of the Legion of Honor 
and of the Order of Leopold. Tru- 
ly he has honored the law and the 
law has honored him. 


“What the Court Thinks”—See Back Cover. 





8 CASE AND COMMENT 


SCC Re ER eR ee RE Ee ee ee ee mangy 


Bequest or Trust for Care of an 
Animal 


BSESE33LTHOUGH the daily 


(] A fppress occasionally men- 

tions a legacy for the 
) - benefit of the testator’s 
horses, dogs or a pet cat or bird, 
yet the first American case to pass 
on the validity of a bequest or 
trust for the care of a specified 
animal appears to be Willett v. 
Willett, 197 Ky. 663, 2478S. W. 739, 
annotated in 31 A.L.R. 426, which 
holds that a trust for the support 
of a dog is valid under a statute 
providing that all gifts for any 


humane purpose shall be valid. 
There is English authority on 


the question. In Mitford v. Reyn- 
olds, 16 Sim. 105, 60 Eng. Reprint, 
812, 17 L. J. Ch. N. S. 238, 12 Jur. 
197, it was held that a bequest for 
the care of the testator’s horses 
was valid. This decision was fol- 
lowed by Re Dean, L. R. 41 Ch. 
Div. 552, which determined that a 
testamentary gift not for the bene- 
fit of animals in general, but for 
the benefit of specific animals, 
was not a bequest to charity, but a 
valid trust created for the support 
and maintenance of the animals 
specified. North, J., observed: “It 
is clearly settled by authority that 
a charity may be established for 
the benefit of horses and dogs, and 
therefore the making of a provi- 


sion for horses and dogs, which is 
not a charity, cannot of itself be 
obnoxious to the law, provided, of 
course, that it is not to last for too 
long a period. There is 
nothing, therefore, in my opinion, 
to make the provision for the testa- 
tor’s horses and dogs void.” 

It has been held that a gift for 
the benefit of domestic animals 
generally is a charity; for kind- 
ness and consideration for dumb 
animals are now universally re- 
garded as commendable, and are 
encouraged and promoted by nv- 
merous humane societies which 
are organized and maintained with 
this sole purpose in view. ~It is 
quite true that attending a sick 
canary, or sick dog or other ani- 
mal, may not be itself within the 
meaning of charity; but when an 
institution is referred to which is 
for the benefit of domestic ani- 
mals, that is so far a benefit to 
the human species, who are served 
by the domestic animal, that the 
institution itself may well be 
treated as a charity. Thus gifts to 
societies for the prevention of 
cruelty to animals have been uni- 
formly upheld as charitable gifts, 
and gifts to antivivisection socie- 
ties have been held to be chari- 
table. 5 R. C. L. 337. 
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Some Notable Decisions 


i. ttc OTHER American in- 
l] 


eam holds so high a 
place in the judgment of 


the world as the United 
States Supreme Court. The body 
of its decisions is in a very true 
sense a history of the development 


of American institutions and many’ 


of its current decisions have a vital 
interest to all intelligent citizens 
whether they are in the legal pro- 
fession or not. Some unusually 
important decisions appear in the 
new volume, 68 L. ed., which cov- 
ers volumes 263, 264, and 265 U. 
S. A few of these are as follows: 

The emergency rent law of the 
District of Columbia which was 
sustained in 1921 in the case of 
Block v. Hirsch, 256 U. S. 135, 65 
L. ed. 865, 41 Sup. Ct. Rep. 458, 
16 A.L.R. 165, was again attacked 
during the past year in the case of 
Chastleton Corp. v. Sinclair, 264 
U. S. 548, 68 L. ed. 841, 44 Sup. 
Ct. Rep. 405, on the ground that 
the emergency no longer existed. 
A judgment of the lower court had 
dismissed a bill to enjoin enforce- 
ment of an order of the rent com- 
mission. But this was reversed 
80 as to permit an inquiry whether 
the exigency still exists upon 
which the continued operation of 
the law depends, and the court said 
that a full development of the facts 


might show that the statute could 
no longer be upheld. 

The provision of the treaty with 
Japan giving the subjects of each 
nation liberty to carry on trade 
and generally do anything inci- 
dent to or necessary for trade up- 
on the same terms as native sub- 
jects is held in Asakura v. Seattle, 
265 U. S. 332, 68 L. ed. 1041, 44 
Sup. Ct. Rep. 515, to be violated by 
a municipal ordinance denying a 
license for the transaction of pawn 
brokers’ business to any person 
who is not a citizen of the United 
States. But the power of a state 
to deny aliens the right to own 
land within its borders in the ab- 
sence of a treaty provision to the 
contrary was upheld in Terrace v. 
Thompson, 263 U. S. 197, 68 L. ed. 
255, 44 Sup. Ct. Rep. 15, which 
held that state legislation to that 
effect applying alike and equally to 
all aliens was not an arbitrary dep- 
rivation of liberty or property or 
violative of the due process law 
clause of the Federal Constitution. 

The system of compulsory arbi- 
tration provided by the Kansas 
court of Industrial Relations Act 
which in effect prohibits strikes 
and lockouts, boycott and picket- 
ing and also prohibits employers 
from limiting or ceasing operation 
with a view to defeating the pur- 
pose of the statute is held in 
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Dorchy v. Kansas, 264 U. S. 286, 
68 L. ed. 686, 44 Sup. Ct. Rep. 323, 
to be unconstitutional as applied 
to coal mines of that state. The 
court cited its former decision. to 
the same effect in Chas. Wolff 
Packing Co. v. Court of Industrial 
Relations, 262 U. S. 522, 67 L. ed. 
1103, 438 Sup. Ct. Rep. 630, 27 
A.L.R. 630, where it held the stat- 
ute unconstitutional as applied to 
the packing company business. 
The contention that a_ strike 


against an employer to secure bet- 
ter terms of employment intend- 
ing, through illegal picketing and 
intimidation, to prevent continued 
manufacture of goods designed for 
shipment to fill orders received 
from other states was a conspiracy 


to restrain Interstate Commerce 
under the Anti-Trust Act was de- 
nied in United Leather Workers 
International Union v. Herkert & 
M. Trunk Co. 265 U. S. 457, 68 
L. ed. 1104, 44 Sup. Ct. Rep. 623, 
33 A.L.R. 566. The court said that 
only when the intent or the neces- 
sary effect of such a strike was to 
secure a monopoly of the supply 
or control of its price or to dis- 
criminate as between would-be 
purchasers could it be said directly 
to burden Interstate Commerce. 
In a prosecution for violation of 
the National Prohibition Act for 
which the punishment is imprison- 
ment not exceeding six months and 
which is not to be at hard labor, it 
was contended by the defense that 
the offense was an infamous crime, 


which under the 5th Amendment 
of the Federal Constitution, could 
be prosecuted only by presentment 
or indictment of a grand jury. 
But the court in Brede v. Powers, 
263 U. S. 4, 68 L. ed. 132, 44 Sup, 
Ct. Rep. 8, held that this conten- 
tion was not justified and that the 
test of an infamous crime within 
the amendment is to be determined 
by the punishment which the court 
has power to inflict and not upon 
what is actually inflicted, and 
therefore where the sentence by 
the court did not authorize impris- 
onment for more than six months 
or that it should be at hard labor, 
the case was not brought within 
the scope of the provision respect- 
ing infamous crimes by the fact 
that the conduct or discipline of a 
county jail in which the convict 
was placed provided for the em- 
ployment of the prisoners. 

The right of the Federal Trade 
Commission to compel a corpora- 
tion to allow a search through all 
its records relevant or irrelevant 
in the hope that something tending 
to incriminate the corporation may 
turn up is denied in Federal Trade 
Commission v. American Tobacco 
Co. 264 U. S. 298, 68 L. ed. 696, 
44 Sup. Ct. Rep. 336, 32 A.L.R. 
786. The court said that the af- 
fairs of a corporation did not be- 
come public merely because it was 
doing interstate business, and 
that it was contrary to the first 
principles of justice to allow such 
a search through all the records of 
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a corporation by a mere fishing ex- 
pedition. 

A question of priority between 
assignees of a debt when the later 
of them has given prior notice to 
the debtor is considered in Salem 
Trust Co. v. Manufacturers’ 
Finance Co. 264 U. S. 182, 68 L. 
ed. 628, 44 Sup. Ct. Rep. 266, 31 
A.L.R. 867, where it was held that 
a debtor who pays or becomes 
bound to pay a later assignee of 
the debt is not liable to an earlier 
assignee who failed to give him no- 
tice of the assignment. The ques- 
tion of priority in such cases is 
held to be one of general law on 
which the state decisions are not 
binding on the Federal Courts. 

The right of a bank to unclaimed 
deposits is passed upon in the case 
of Security Sav. Bank v. Cali- 
fornia, 263 U. S. 282, 68 L. ed. 301, 
44 Sup. Ct. Rep. 108, 31 A.L.R. 
391, in which it was held that the 
bank had no tontine right under 
the contract of deposit to retain 
the money in the event that it is 
not called for by the depositor, but 
that the bank might be compelled 
to transfer it to the state treasurer 
according to the provisions of a 
statute whether the state will 
thereby receive the money as a de- 
positary or take it as an escheat. 


The excess of profit secured by 
a railroad company above what is 
necessary to furnish a fair return 
to the carrier, which is necessary 
to maintain uniform rates to ship- 
pers, is held in Dayton-Goose 


Creek R. Co. v. United States, 263 
U. S. 456, 68 L. ed. 388, 44 Sup. 
Ct. Rep. 169, 33 A.L.R. 472, to be- 
long equitably neither to the car- 
rier nor to the shipper and there- 
fore may properly be appropriated 
for public use where the statute 
makes the railroad merely a trus- 
tee for the excess above such fair 
return. The fact that a portion of 
the income is derived from inter- 
state transportation is declared 
not to make such appropriation an 
infringement on the constitutional 
reserved power of the states. 

The constitutionality of a Work- 
men’s Compensation Act by which 
the employer is made liable for 
the death of an employee at a rail- 
road crossing on a public highway, 
which furnishes the sole means of 
access by the employee to the plant 
where he was employed, was sus- 
tained in Cudahy Packing Co. v. 
Parramore, 263 U. S. 418, 68 L. 
ed. 366, 44 Sup. Ct.-Rep. 153, 30 
A.L.R. 532, although the accident 
occurred while the employee was 
on his way to work a few minutes 
before the time for beginning 
work had arrived. The court said 
that the employment contemplated 
entry upon and departure from the 
premises as much as it contem- 
plated working there and must in- 
clude a reasonable interval of time 
before and after work. 

These are only a few of the va- 
ried and important decisions to be 
found in 68 L. ed. 
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Recent Important Cases 


Animals — liability for placing 
poison in way of trespassing cattle. 
A railroad company which sprays 
poison upon vegetation along its 
right of way for the purpose of kill- 
ing it, with knowledge that trespass- 
ing cattle are grazing there, and 
without any attempt to protect the 
cattle from injury, is held liable in 
St. Louis-San Francisco R. Co. v. 
Fletcher, 159 Ark. 344, 253 8. W. 12, 
annotated in 33 A.L.R. 445, for their 
death from the poison, although the 
statute prohibits the owner of cattle 
from permitting them to run at large 
under penalty of their being im- 
pounded. 


Animals — remedy for destruction 
of cat. Under the law of Oklahoma, 
it is held in Helsel v. Fletcher, 98 
Okla. 285, 225 Pac. 514, annotated in 
33 A.L.R. 792, that cats are not sub- 
jects of larceny, but that the owners 
thereof have such an interest as will 
authorize the maintenance of civil 
proceedings for their recovery, and 
for the wilful destruction thereof or 
for damages thereto. 


Appeal — effect of master’s find- 
ing. A finding of facts by a master 
in chancery is held in Chechik v. 
Koletsky, 311 Ill. 433, 143 N. E. 66, 
annotated in 33 A.L.R. 742, not to 
have the same weight on appeal as the 
verdict of a jury, although it is in a 
case where the parties had the right 
to have the facts determined by a 
jury. 


Assault — aggravated striking 
and kicking. That the fist, or foot 
covered with an ordinary shoe, is not 
a deadly weapon within the law of 
aggravated assault, is held in Wilson 
v. State, 162 Ark. 494, 258 S. W. 972, 
annotated in 33 A.L.R. 1182, on kick- 
ing as an aggravated assault, or an 
assault with a deadly weapon. 


Bills and notes — negotiability — 
acceptance as per contract. An ac- 
ceptance of a draft for payment “as 
per” a certain contract is held in In- 
ternational Finance Corp. v. Calvert 
Drug Co. 144 Md. 303, 124 Atl. 891, to 
be non-negotiable notwithstanding 
the provision of the statute that a 
promise to pay is _ unconditional, 
though coupled with a statement of 
the transaction which gives rise to 
the instrument. 

A note on reference to an extrinsic 
agreement as affecting the negotia- 
bility of bill or note, is treated in 33 
A.L.R. 1162. 


Bills and notes — promise to marry 
as consideration — effect of death. 
The natural death before the day for 
performance arrives, of a man who 
has executed a promissory note in 
consideration of the payee’s promise 
to marry him, is held to destroy the 
consideration and to make the note 
unenforceable in the hands of the 
payee, in Wilson v. Nolen, 200 Ky. 
609, 255 S. W. 267. d 

Annotation on the death of the ob- 
ligor as affecting an executory obli- 
gation in consideration of a promise 
to marry the obligor, is appended to 
the foregoing case in 34 A.L.R. 80. 


Bills and notes — purchase after 
maturity — title. One who buys a 
note, bill, or other negotiable security 
bona fide, and for value, after it is 
due, from one who has no title to it, 
is held to acquire no title against the 
true owner in Bank of Oglethorpe v. 
Swindle, 155 Ga. 69, 116 S. E. 604, 
annotated in 33 A.L.R. 695, on rights 
as between one who buys a bill or 
note after maturity and a third per- 
son legally or equitably entitled there- 
to. 


Breach of peace — accusing of- 


ficer of peddling whisky. That open- 
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ly to accuse a police officer of ped- 
dling whisky tends to a breach of the 
peace, which justifies arrest without 
warrant, is held in Pavish v. Meyers, 
129 Wash. 605, 225 Pac. 633, anno- 
tated in 34 A.L.R. 561, on opprobrious 
words addressed to policeman as 
breach of peace. 


Broker — right to commission — 
withdrawal of customer. The produc- 
tion by a broker of a customer able 
and willing to purchase does not, it 
is held in the Massachusetts case of 
Bemister v. Hedtler, 143 N. E. 818, 
annotated in 33 A.L.R. 579, entitle 
him to a commission if, before a bind- 
ing contract is executed, the customer 
a unwilling to make the pur- 
chase. 


Carriers — duty as to stations on 
detour. A railroad company which, 
because of a blockade of its own 


tracks, runs a single train over the 
tracks of another company as a de- 


tour, with no right to take or dis- 
charge passengers along its line, is 
held not liable for injury because of 
absence of light, to a passenger who 
leaves the train at a station where it 
stops for water, in Payne v. Simmons, 
201 Ky. 33, 255 S. W. 863, annotated 
in 33 A.L.R. 814, on the responsibility 
of a carrier to its passengers for con- 
ditions on roadway or at stations of 
another carrier over whose line it 
detours. 


Carrier — duty to heat car. That 
an electric interurban railway com- 
pany is liable in damages to a passen- 
ger made ill by its failure to keep its 
cars warm during cold weather, is 
held in Louisville & Interurban R. Co. 
v. Jones, 199 Ky. 150, 250 S. W. 822, 
annotated in 33 A.L.R. 165, on the 
duty of a carrier to heat car. 


Drains — duty of district to main- 
tain bridge — liability. A drainage 
district is held not liable in Sherwood 
v. Worth County Drainage District 
No. 1, 298 Mo. 82, 250 S. W. 605, an- 
notated in 33 A.L.R. 68, for injury 


caused by failure of its officers to 
build and maintain a safe bridge over 
its drainage ditch, at its intersection 
with a public highway. 


Fraud — reliance on statement of 
land title — effect of public records. 
One is held not to be prevented in 
Loverin v. Kuhne, 94 Conn. 219, 108 
Atl. 554, from relying on another’s 
statement of his title to real estate as 
a basis for contract, by the fact that 
the public records give him access to 
such information. 

An extensive note on the question 
of fraudulent misrepresentation or 
concealment by a contracting party 
concerning title to’ property or other 
subjects which are matters of public 
record, accompanies the foregoing 
case in 33 A.L.R. 848. 


Gift — to fiancée — revocation. 
In the normal relation of the contract- 
ing parties to a future marriage, the 
man occupies the dominant position, 
and, in the absence of evidence that 
this relation has been reversed, a com- 
pleted gift made by him to his fiancée 
cannot, it is held in the New Jersey 
case of Kelso v. Kelso, 124 Atl. 763, 
be revoked at his option, even though 
it plainly appears to have been im- 
providently made and without the 
benefit of competent, independent 
advice. 

A note on the revocability of a gift 
by one engaged person to the other 
on the ground of undue influence, 
accompanies this case in 33 A.L.R. 
587. 


Highways — municipal  corrora- 
tion — power to authorize use of 
street as playground. That a town 
council may close a portion of a street, 
not a thoroughfare, adjacent to a 
school playground, and authorize its 
incorporation into such playground 
during the time that ball games are 
in progress there, is held in Owen v. 
Atkins, 163 Ark. 82, 259 S. W. 396, 
where the use of the street is neces- 
sary to furnish room for the game. 

A note on the power to close or ob- 
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struct a street temporarily to permit 
its use for purposes of sport or enter- 
tainment, accompanies the foregoing 
case in 34 A.L.R. 267. 


Insurance — double indemnity for 
death from burning of building — 
construction. A provision of an ac- 
cident insurance policy for double in- 
demnity in case of death in conse- 
quence of the burning of a building 
while insured is therein is held not to 
cover death from the burning merely 
of the contents of the building, in the 
Iowa case of Hiatt v. Travelers’ Ins. 
Co. 197 N. W. 3, annotated in 33 
A.L.R. 655, on the construction and 
effect of a provision for indemnity or 
double indemnity in case of injury in 
consequence of the burning of a build- 
ing. 


Insurance — limitations — disap- 
pearance of insured — delay in com- 
mencing action. A delay of four 
years after the expiration of the 
seven-year period from the disappear- 
ance of an insured, before presenting 
proofs of loss and commencing action 
on the policy, is held to be unreason- 
able as a matter of law, and to bar a 
right to recover on the policy, in War- 
ner v. Modern Woodmen of America, 
124 Wash. 252, 214 Pac. 161. 

Statutory or contractual limitation 
where the presumption of death of 
the insured from seven years’ absence 
is relied upon, is the subject of the 
note treated in 34 A.L.R, 87. 


Landlord and tenant -— duty to 
install automatic sprinklers. A lessor 
is held to be bound in the Massachu- 
setts case of Borden v. Hirsh, 143 N. 
E. 912, to exonerate the lessee from 
the obligation of installing automatic 
sprinklers in the premises by order of 
public officials under statutory au- 
thority, which, without knowledge of 
the lessee, was in force when the lease 
was executed. 

A note on who, as between landlord 
and tenant, must make or bear the 
expense of alterations or improve- 
ments ordered by public authorities, 


accompanies this case in 33 A.L.R. 
526. 


Lien — material prepared for, but 
not used in, building. Material made 
or fabricated in a shop, for use in the 
construction of a building, and re- 
tained there, ready for, and in pre- 
paration solely for, installation in 
the building, is held in Granger & Co. 
v. Johnson, 236 Fed. 833, to be fur- 
nished in the erection of the building 
within the meaning of a mechanics’ 
lien statute, if its preparation de- 
stroyed its value for any other pur- 
pose except junk. 

note on mechanics’ lien for 
material specially fabricated for and 
adapted to a building, accompanies 
this case in 33 A.L.R. 315. 


Marriage — common-law — neces- 
sity of reputation. General reputa- 
tion in the community of the relation- 
ship of husband and wife is held not 
to be essential to the validity of a 
common-law marriage, in Re Peters, 
73 Colo. 271, 215 Pac. 138, annotated 
in 33 A.L.R. 24. 


Mortgage — release — priority 
over second mortgage. The release of 
a mortgage to permit sale of part of 
the land covered by it, and the mak- 
ing of a new mortgage for the same 
debt as part of the same transaction, 
is held in Sullivan v. Williams, 210 
Ala. 363, 98 So. 186, not to make the 
mortgage inferior to a second mort- 
gage which had been placed on the 
property after the execution of the 
original one. 

A note on the discharge of a mort- 
gage and the taking back of a new 
mortgage as affecting a lien inter- 
vening between the old and the new 
mortgage, is appended to the above 
case in 33 A.L.R. 147. 


Municipal corporations — failure 
to keep streets in repair — liability 
for fire loss. That a municipal cor- 
poration is not liable for the destruc- 
tion of the property of a citizen by 
fire, because of its maintaining its 
streets in such condition that fire ap- 
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paratus could not reach the property, 
is held in Small v. Frankfort, 203 Ky. 
188, 261 S. W. 1111, annotated in 33 
A.L.R.. 692. 


Municipal corporation — police 
power — exacting bond from heat- 
ing contractor. That a municipal cor- 
poration cannot require a heating 
contractor to give bond to protect or 
indemnify a private patron who 
chooses to contract with him, is held 
in Harrigan & R. Co. v. Burton, 224 
Mich. 564, 195 N. W. 60, which is 
followed in 33 A.L.R. 142, by a note 
on the validity of statutory or munici- 
pal regulation of heating contractors. 


Negligence — pavement of en- 
trance to store. That a storekeeper 
is not required to use any particular 
kind of tile to pave the entrance to 
his store, but only such as will make 
the entrance reasonably safe, is held 
in the Missouri case of Mullen v. 
Sensenbrenner Mercantile Co. 260 S. 
W. 982, which is accompanied by a 
note in 33 A.L.R. 176, on duty and 
liability respecting the condition of a 
store or shop. 


New trial — showing mistake or 
perjury. Newly discovered evidence 
of statements of a witness after the 
former trial, made under circum- 
stances which repel the idea of collu- 
sion, and which, if true, are sufficient 
to show that the verdict was based up- 
on mistake or perjured testimony, is 
held to be ground for new trial, in 
Powell v. Com. 133 Va. 741, 112 S. E. 
657, annotated in 33 A.L.R. 541. 


Parties — separate slanders — 
joinder of parties. That persons ut- 
tering separate and distinct slanders 
cannot be joined in one action to re- 
cover the damages thereby caused to 
the injured person, is held in the 
Louisiana case of McGee v. Collins, 
100 So. 480, annotated in 34 A.L.R. 
336. 


Physicians and surgeons — educa- 
tion of chiropodist. To require a 


chiropodist to obtain the education 
and license of a physican and surgeon, 
an osteopath, or a chiropractor, is held 
in the Idaho case of State v. Arm- 
strong, 225 Pac. 491, annotated in 33 
A.L.R. 835, not to be a reasonable 
regulation. 


Principal and agent — right to 
commissions — orders from residents 
of exclusive territory. An agent of a 
manufacturer, with certain exclusive 
territory, who is entitled to commis- 
sions on all contracts secured in his 
county, is held not entitled in the 
Pennsylvania case of Little v. Bessem- 
er Motor Truck Co. 124 Atl. 422, to 
commissions on orders given by per- 
sons having places of business in his 
territory at the place of the manu- 
facturer’s business out of the ter- 
ritory, for goods to be delivered and 
used out of such territory. 

The right of an agent with exclu- 
sive agency to commissions on sales 
made out of his territory to persons 
residing or having a place of business 
therein, is considered in the note 
which accompanies this case in 33 
A.L.R. 638. 


Taxes — income — liability of exe- 


cutors. In the absence of express 
statutory authority, it is held in the 
Massachusetts case of Bingham v. 
Long, 144 N. E. 77, annotated in 33 
A.L.R. 809, that no income tax can 
be levied against executors for profits 
made in the sale of intangible assets 
of the estate above the amount which 
they cost the testator. 
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A.L.R. Annotations in Volumes 33 and 34 Include 
Notes on the Following Subjects: 


Alteration of instruments — Detach- 
ment of paper used to conceal the nature 
or terms of a bill, or note which one 
signed or indorsed, as an alteration. 
34 A.L.R. 532. 

Animals — Scienter as condition of 
liability for damage by trespassing 
= other than dogs. 33 A.L.R. 
1305. 

Appeal — Power of legislature to re- 
quire appellate court to review evidence. 
33 A.L.R. 10. 

Arrest — Construction and applica-* 
bility of statute authorizing arrest in 
civil action for personal injury. 33 
A.L.R. 648. 

Attorneys — Attorneys’ lien as subject 
to set-off against judgment. 34 A.L.R. 


Bail — Liability on bail bond taken 
without authority. 34 A.L.R. 612. 

Bailment — Right of bailee by notice 
or contract to limit care to less than 
that fixed by statute. 34 A.L.R. 169. 

Bailment — Liability of bailee for con- 


version or negligence as affected by 


Sunday law. 34 A.L.R. 762. 

Bankruptcy — Transfer of stock by 
broker to customer as preference with- 
as 60a of Bankruptcy Act. 34 A.L.R. 
_ Banks — Power of banking corpora- 
on to loan money for others. 33 A.L.R. 

Breach of peace — Abusive language 
addressed to trespasser as breach of 
peace, 34 A.L.R. 575. 
_ Breach of peace — Abusive or insult- 
ing language addressed to group as 
breach of peace. 34 A.L.R. 580. 

Breach of promise — Disease as de- 
fense to or in mitigation of action for 
breach of promise. 33 A.L.R. 1238. 


Carriers — Constitutionality of statute 
authorizing issuance of passes by 
carriers. 33 A.L.R. 373. 

Contracts — Contract. for services in 
connection with attempt to prevent a 
criminal investigation or prosecution. 
33 A.L.R. 779. 

Coram nobis Coram nobis on 
ground of newly discovered evidence. 
33 A.L.R. 84. 

Corporations — Meaning and import 
of “book value” of corporate stock. 33 
A.L.R. 366 


Corporations — Computation of in- 


come tax in event of reorganization, 
merger, or consolidation of corporation. 
33 A.L.R. 523. 

Corporations — Construction and ef- 
fect of provision for preference or re- 
demption of preferred stock in respect of 
capital value. 33 A.L.R. 1257. 

Corporations — Constructive notice 
to purchaser or pledgee of stock of cor- 
poration’s lien thereon. 33 A.L.R. 
1272. 

Corporations — Personal liability of 
directors as affected by terms of contract 
or form of signature. 33 A.L.R. 1353. 

Corporations — Regaining of its pri- 
vate status by a corporation after hav- 
ing become subject to the duties and 
obligations of a public utility. 34 A.L.R. 
175. 

Criminal law — Formal requisites of 
pardon. 34 A.L.R. 212. 

Criminal law — Effect of permitting 
day fixed for execution to pass without 
carrying out sentence. 34 A.L.R. 314. 

Damages — Actual damages as a 
necessary predicate of punitive or ex- 
emplary damages. 33 A.L.R. 384. 

Damages — Duty to give bond and 
procure return of property in order to 
mitigate damages from its wrongful 
seizure under legal process. 33 A.L.R. 
1479. 

Deeds — Does right of grantor to 
maintain a suit in equity to set aside 
his conveyance for cause survive to his 
heir. 33 A.L.R. 51. 

Deeds — Rights and remedies in re- 
spect of the property upon the death, in 
the lifetime of grantor, of the grantee 
in a deed in consideration of future 
support. 34 A.L.R. 136. 

Deeds — Effect of omission of words 
of inheritance from a reservation, ex- 
ception, or provision for forfeiture, in a 
deed. 34 A.L.R. 695. 


Discovery — Power of court to provide 
for examination of premises or chattels 
the condition of which is involved in 
Taisen actual or threatened. 33 

-R. 16. 


Divorce — Nonresidence of one or 
both parties as affecting jurisdiction of 
court of suit or proceeding to annul di- 
vorce decree rendered in same state. 
33 A.L.R. 469. 

Duress — Duress by company furnish- 
ing power or the like. 34 A.L.R. 185. 


“What the Court Thinks”—See Back Cover. 





20 CASE AND COMMENT 


Destruction of building 
easement therein. 34 


Easements — 
as terminating 
A.L.R. 606. 

Election of remedies — Unsuccessful 
assertion of claim under or against will 
as an election for or against it. 35 
A.L.R. 601. 

Elections — Power to enjoin holding 
of election. 33 A.L.R. 1376. 

Evidence — Physiological or psycho- 
logical deception tests. 34 A.L.R. 147. 

Executors — Necessity of presenting 
claim to executor or administrator be- 
fore bringing suit. 34 A.L.R. 362. 

Fraudulent conveyances — Sale of en- 
tire stock of one branch or department 
of business as within bulk sales law. 
33 A.L.R.. 62. 

Game laws — Power of game or fish 
commission to open or close season. 34 
A.L.R. 832. 

Garnishment — Accumulations in 
hands of trustees under spendthrift 
trust in excess of needs of beneficiary 
or dependents as subject to claims of 
creditors. 33 A.L.R. 565. 

Gasolene — Rights in respect to gas- 
olene from casing-head gas under oil 
and gas lease. 34 A.L.R. 291. 


Husband and wife — Liability of hus- 
band for funeral expenses as affected by 
the fact that wife was living apart from 


him. 34 A.L.R. 812. 

Insurance — Construction and opera- 
tion of clause in liability or indemnity 
policies prohibiting assured from as- 
suming liability, incurring expense, set- 
tling claims, or interfering with in- 
surer’s conduct of defense or settlement. 
34 A.L.R. 730. 

Insurance — Power of municipal cor- 
poration to take out liability insurance. 
33 A.L.R. 717. 

Judge — Residence or ownership of 
property in city or other political sub- 
division which is party to or interested 
in action as disqualifying judge. 33 
A.L.R. 1322. 

Judgment — Judgment in action on 
commercial paper as affecting party to 
the paper who was not a party to the 
suit. 34 A.L.R. 152. 

Judgment — Mental incompetency at 
the time of rendition of judgment in 
civil action as ground of attack upon 
it. 34 A.L.R. 221. 

Labor unions — Power of labor union 
to bind individual members by contracts 
or arrangements with employers. 33 
A.L.R. 328. 


Landlord and tenant — Transfer or 
devolution of reversion as carrying 
lessee’s covenants to repair, or to yield 
up in repair. 34 A.L.R. 782. 

Master and servant Nature and ex- 
tent of master’s duty under contract to 
furnish medical aid to servant. 33 
A.L.R. 1191. 


Master and servant — Workmen’s 
Compensation Act as affecting master’s 
duty and liability under contract to 
furnish medical treatment to employees, 
33 A.L.R. 1204, 

Master and servant — Changes in the 
personnel or conditions of business as 
justification for termination of contract 
«f employment. 34 A.L.R. 817. 

Mortgage — Effect on note of accelera- 
tion of mortgage securing note. 34 
A.L.R. 848. 

Municipal Corporations — Obligation 
for local improvements as within munic- 
ipal debt limit. 33 A.L.R. 1415. 

Negligence — Liability of one who 
makes a certificate or report to third per- 
son who acts in reliance thereon. 34 
A.L.R. 67. 

Principal and agent — Liability of 
principal for amount of fraudulent ex- 
cess collection by agent. 33 A.L.R. 90. 

Property — “Property” as including 
business or profession. 34 A.L.R. 716. 

Public utilities — Validity, construc- 
tion, and effect of provisions for the ap- 
propriation of excess income of public 
utility. 33 A.L.R. 488. 

Receivers — Claim in receivership for 
breach of contract which was still exee- 
utory when receiver was appointed. 33 
A.L.R. 508. 

Sale — Express or implied warranty 
of quality, condition, or fitness of auto- 
mobile or truck sold by retail dealer. 
34 A.L.R. 535. 

Sale — Necessity of independent con- 
sideration to support a modification of 
bE price in a contract of sale. 34 A.L.R. 
» e 

Schools — Smoking as ground for ex- 
pulsion or suspension of pupil. 33 
A.L.R. 1180. 

Street railway — Duty of street rail- 
way to keep street in repair as affected 
by change in traffic conditions. 33 
A.L.R. 131. 

Taxes — Right after redemption 
from tax sale or forfeiture to maintain 
action for trespass committed between 
sale or forfeiture and redemption. 33 
A.L.R. 302. 
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The Practising 
Lawyer 


knows that professional con- 
tact with bar and bench, in 
and out of court, stimulates, 
makes for efficiency, broader 
vision, keener professional 
interest. 


The American Bar Asso- 


ciation Journal 


broadens the extent of these 
professional contacts. It 
brings the practising lawyer 
in touch with the bench and 
bar of the whole country. 


Editorials, Departments 
and Articles 


are produced by men on the 
legal firing line as practising 
lawyers, judges, teachers of 
law. They thus reflect in- 
timate contact with the prob- 
lems which confront prac- 
tisng lawyers everywhere. 


Subscription Price $3 a Year 


Address: 
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According to the Statute 


In his memorial address on the late 
Representative Benjamin G. Hum- 
phreys, Senator B. P. Harrison of 
Mississippi remarked: 

“His imagery was never quite so 
captivating as when he recalled the 
old days of steamboating on the Mis- 
sissippi, and the race between the 
Natchez and the Robert E. Lee. He 
reflected the history, the legends, the 
poetry, and the aspirations of the peo- 
ple of the Mississippi delta. 

“He never failed to get what he 
wanted. There was no let-up in the 
thing he set out to do. Some years 
ago he came to me and requested that 
I accompany him to see the Secretary 
of War. I accepted his requests al- 
ways as commands. We went. The 
War Department was about to com- 
plete some service boat to be placed 
on the Mississippi river at or near 
Greenville. He suggested to the Sec- 
retary that the boat be christened and 
named the Ben Humphreys. In ex- 
planation of his desire, in the most 
eloquent and striking expressions, he 
drew a word picture of the plantation 
life in the delta of the Mississippi. 
He spoke of its traditions and its sen- 
timents; he pictured this river boat . 
slowly moving downstream upon the 
bosom of the mighty Mississippi, and 
how, as it would pass along plantation 
after plantation, and its sharp whistle 
would announce its approach, the ne- 
groes, even, would say, ‘There comes 
the Ben Humphreys.’ 

“The Secretary was moved py his 
simple suggestion, but expressed re- 
grets that, because of a statute, no 
government boat could be named after 
a living man. Quicker than a flash 
the wit of our departed friend exerted 
itself, and replied: “Then I want you 
to name it after my departed father, 
who was a general in the Confederate 
Army, and at one time governor of 
Mississippi.’ 

“The Secretary of War said: ‘I 
will be glad to do so. What was his 
name?’ The reply was: ‘BENJAMIN 
G. HUMPHREYS.’ ” 
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New Books and Recent Articles 


POND, PUBLIC UTILITIES: 
Edition, 1 volume, 1925 


BLAKEMORE, PROHIBITION: 
ond Edition, 1 volume, 1925 .. 


MCFADDEN, PROHIBITION: 1 vol- 
ume, 1925 


NEWELL, SLANDER 


Third 
$10.00 


12.00 


12.00 
& LIBEL: 


Fourth Edition, 1 volume, 1924, 
erp advanced from $10.00 


THORNTON, O11 & Gas: 
Edition, 2 volumes, 1925 

HOLMES, FEDERAL TAXES: 
Edition, 1 volume, 1925 


Sixth 


THE UNITED STATES CONSTITUTION 
ANNOTATED: With References to the 
Corpus Juris-Cyc. System; also the Text 
- of the Declaration of Independence, the 
Articles of Confederation and the Ordi- 
nance of 1787. (The American Law 
Book Company, Brooklyn, New York). 


The purpose of this work is stated to 
be the presentation in compact and con- 
venient form of the organic laws of the 
nation. The text of these documents is 
that sanctioned by government publica- 
tion. The United States Constitution, 
with its amendments, is annotated by 
means of references to Corpus Juris and 
Cyc. in such a way as to afford a ref- 
erence to the case law upon any partic- 
vwiar word or phrase of the Constitu- 
tion. The work will be of service to 
both students and active practitioners. 


“RIGHTS OF ACTION UNDER DEATH AND 
SuRVIVAL STATUTES” is the subject of a 
valuable paper by Bowen E. Schumacher 
in the Michigan Law Review for Decem- 
ber, 1924. The author indicates the 
scope of the article as follows: “A con- 
fusion of the underlying principles of 
modern statutes which give these rights 
and actions, and an apparent inability 
to distinguish between the rights thus 
given, has developed a state of the law 
which could well be described as chaotic. 
It is the purpose of this article to at- 
tempt to examine, criticize, and distin- 
guish the many and seemingly conflict- 
ing decisions upon this subject.” 


“THE POWER OF A PUBLIC UTILITY 10 
Fix Its RATES AND CHARGES IN THE Ap- 
SENCE OF REGULATORY LEGISLATION” is 
considered in an extensive article by 
William E. McCurdy, in the December, 
1924, Harvard Law Review. After a 
presentation of the authorities, the 
writer concludes: “It would seem, 
therefore, fully established, both on 
principle and on authority, that in the 
absence of applicable regulatory legisla- 
tion, a public utility has the power to 
fix its own rates and charges, subject to 
the common-law duty that the charges 
must be reasonable.” 


The American Law Review for No- 
vember-December, 1924, contains an ar- 
ticle by J. Whitla Stinson, on “MARSHALL 
AND THE SUPREMACY OF THE UNWRITTEN 
Law,” which is based upon an exhaustive 
analysis of all of Chief Justice Mar- 
shall’s decisions in the Supreme Court 
of the United States. 

This number also includes an interest- 
ing paper, of dramatic and human in- 
terest, on “WILLIAM THE CONQUEROR 
AND ENGLISH LAW,” which was pre- 

ared by Edward J. White, general solic- 
itor for the Missouri Pacific Railroad 
Company, St. Louis. He observes: “The 
vast and resistless power of time has 
destroyed all that the Conqueror accon- 
plished, except the a Books’ 
and the feudal tenure of law he estab- 
lished in England, and these monuments, 
along with Matilda’s industry and skill, 
bestowed upon the long linen web, em- 
broidered in wool, commemorating the 
instances of the Conqueror’s campaign, 
tarnished and faded by time, are the two 
outstanding heritages transmitted to 
posterity by this distinguished medieval 
pair.’ 


“One of the pressing problems of to- 
day,” states Ray A. Brown, in his arti- 
cle on “THE FUNCTIONS OF COURTS AND 
COMMISSIONS IN PUBLIC UTILITY RATE 
REGULATION,” in the Harvard Law Re- 
view for December, 1924, “is that of the 
relation of these new administrative 
bodies to the older, established organs 
of government—particularly to the 
courts.” 
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In treating the question the author 
discusses important cases and cites num- 
erous authorities. 


In an address before the Chicago Bar 
Association, Ernest D. Burton, Presi- 
dent of the University of Chicago, sug- 
gested the need of “A School of -Politics” 
as a means of providing competent and 
well-trained men for the administration 
of public affairs. Dr. Burton said: “I 
believe we have come to a time when we 
ought to recognize a new profession, and 
make definite provision in our univer- 
sities for the education of men for this 
profession. 

“When I call it a new profession I am 
not, indeed, quite accurate. For in fact 
men have been practising it for cen- 
turies, only not as a distinct profession 
for which definite and broad prepara- 
tion should be provided and made. Per- 
haps I should rather speak of convert- 
ing an occupation or a trade into a pro- 
fession by putting it upon a higher level, 
with higher standards, intellectually and 
ethically. 

“The profession of which I am speak- 
ing is politics, service of the community 
rau holding and filling public offices 
of all grades and kinds.” 

This address may be found in the 
American Bar Association Journal for 
December, 1924, p. 879. 


An interesting article by Honorable 
Robert von Moschzisker, Chief Justice of 
the supreme court of Pennsylvania, on 
“A TIME-SAVING METHOD OF STATING IN 
APPELLATE BRIEFS THE CONTROLLING 
QUESTIONS FOR DECISION,” appeared in 
the Yale Law Journal for January, 
1925. Judge von Moschzisker states that 
the Pennsylvania supreme court has 
been enabled to bring its work up to 
date “very largely by confining oral 
arguments in each case to one-half hour 
a side; but, to make the short-argument 
plan effective, additional rules were re- 
quired, and one of the chief of these 
provides that a concise statement of the 
controlling questions for decision, drawn 
according to strict regulations outlined 
in the rule, must be included in the brief 
of every appellant. These regulations 
have proved so useful in operation that 
a discussion of their origin, terms, and 
advantages appears to be warranted.” 

After a consideration of the rule, its 
construction and application, the writer 
Points out that its observance enables 


the court better to concentrate on the 
argument, and qualifies the lawyer “to 
present even complicated cases within 
the limited time allowed for oral argu- 
ment, depending, of course, on the 
printed history of the case, and the argu- 
ment in their briefs for the detailing of 
non-controlling facts, discussion of mi- 
nor matters, elaboration of legal points, 
and application of cited authorities. 
Thus, the oral argument performs its 
true function: of briefly introducing the 
case to the court and affording the 
judges who are to decide it an opportu- 
nity to make inquiry of counsel, and the 
latter to enlighten the court, on points 
which may suggest themselves in course 
of the presentation.” 


“PROPERTY IN DEAD BoptEs” is the title 
of an article by Walter F. Kuzenski, in 
the Marquette Law Review for Decem- 
ber, 1924. “There are few questions,” 
he states, “in the entire field of law that 
are so prolific a source of interest as 
whether or not there exists a property 
right in a dead body. It is certain, un- 
der the modern conception of the law 
applicable, that there can be no com- 
mercial property in a dead body. The 
wide divergence of opinion lies in wheth- 
er there is that right to possession which 
apparently is an incident of an absolute 
or qualified property interest.” 


An address on “FOREIGN TRADE CON- 
TRACTS” by F. G. Lucas, President of the 
British Columbia Bar Association, may 
be found in the Oregon Law Review for 
December, 1924. The discussion relates 
to contracts dealing with the purchase 
and sale of merchandise between the peo- 
ples of different nations, and to the cus- 
tomary documents in such transactions, 
such as bills of exchange, insurance 
policies, and bills of lading. 


Hon. John H. Clarke 


Former Associate Justice of the U. S. 
Supreme Court 


some valuable information 
about this great tribunal in a small 
booklet we have printed. 


Ask for the ‘‘How It Works’’ booklet 


on card inside back cover. 


gives 
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Romance in the Reports 


That legal opinions need not neces- 
sarily be difficult, forbidding, or 
devoid of literary grace, is shown in 
the case of State v. Wingler, — N. C. 
—, 115 S. E. 59, which affirms a con- 
viction of murder in the second de- 
gree. The facts involved are related 
and commented on by the court 
(Stacy, J.) as follows: “This is a re- 
markable case in many respects. Its 
opening scene is one of romance; it 
then moves on from suggested in- 
trigue to ultimate tragedy. So far as 
our records disclose, it is without a 
parallel in the judicial history of the 
state. It seems to stand alone, and 


apparently is sui generis. 

“Three decades ago, Ves Wingler, 
with ax in hand, cut from the virgin 
forests of Wilkes county the logs and 


the timbers with which he built, upon 
the mountain side, a crude and hum- 
ble hut for himself and Candace 
Wingler, his wife. Here this couple 
started life together in a rough, 
rugged, mountain home,—a log cabin, 
in fact,—but to the deceased it was, 
at least, a stable and a manger. The 
only means of getting in and out of 
this country at that time was by a 
wagon road and by walkways which 
led across ridges and hollows and 
creeks. In winter, there was a scene 
of leafless branches, snow-covered 
peaks, and frozen brooks; and that 
was poverty. But the defendant and 
his wife were not daunted by the dan- 
gers of the inaccessible hills, or by the 
frightful stories of the ‘mountain 
coves. They started life with high 
hopes and with a faith that knew no 
fears, waiting and praying for the 
dawn of a better day. 

“It matters not on what plane of 
life one labors, or how large or small 
the number of his acquaintances, the 
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man who toils and yet knows that in 
the circle of his influence there is, at 
least, one life in which there is sun- 
shine, where, but for him, there would 
have been shadow, that there is, at 
least, one home in which there is 
cheer where, but for him, there would 
have been gloom; that there is, at 
least, one heart in which there is hope, 
where, but for him, there would have 
been despair—that man carries with 
him, as he goes, one of the richest 
treasures on this earth. This was the 
goal for which Ves Wingler was striv- 
ing thirty years ago. But, alas, an- 
other story is told. He soon grew 
weary of his wife, and for some rea- 
son, not clearly disclosed by the rec- 
ord, he took her life in a cruel and 
heartless manner. Evidence of the 
crime was concealed at the time; he 
married again, raised another fam- 
ily, and, after the lapse of twenty-nine 
years, was arrested, tried, convicted, 
and sentenced to the state’s prison. 
Though justice sometimes treads with 
leaden feet, if need be, she strikes 
with an iron hand. Verily, the wages 
of sin is death, and sin pays its wages. 

“The supreme tragedy of life is the 
immolation of woman. With a heavy 
hand, nature exacts from her a high 
tax of blood and tears. The age of 
knighthood has passed and is gone, 
but let us hope that the spirit of 
chivalry may never die. No civiliza- 
tion can last where women are per- 
mitted to be butchered like sheep in 
the shambles. Surely, there is no 
pleasure to be derived from the pun- 
ishment of the wicked; but it would 
seem that this defendant ought to wel- 
come an opportunity to expiate his 
crime, and to make some atonement 
for it. No doubt, in his own con- 
science, he has already suffered the 
agony of remorse. How, through the 
many years, has it been possible for 
him to banish from his mind the vision 
of the woman, who, in the days of her 
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with promise to forsake all others and to Dig the grave and leave her; 
briles follow him? At the altar she vowed, But breathe a prayer that, in His 
vages in substance, that ‘whither thou goest, grace, 
ages. I will go; and where thou lodgest, I He who so loved this toiling race 
is the will lodge; thy people shall be my To endless rest receive her.’ 
heavy people, and thy God my God.’ Can ‘  —MeNeill. 
high the defendant ever forget that mo- “The trial and judgment of the su- 
ge of mentous hour when this woman, with perior court will be upheld.” 
gone, heroic courage, took immortality by 
rit. of > hand and went down into the val- 
iliza- ey of the shadow of death that his , 
a child might live? And then can he, A Polite Query. A story that has 
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ed the “There is no error appearing on the ‘ner vote or the devil! 
oh the § ‘cord, except the great error of the | “But,” replied Sir Henry suavely, 
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vise this is a mistake which it is beyond ing? ‘ ; 
a her @ “Ur Province or power to correct. —New York Evening Post. 
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Out of the 
Record 


En Route. Speaking of “white 
mule,” two rustic sports were uncer- 
tainly flivvering their way home from 
the country seat. 

“Bill,” said Henry, “I wancha to be 
very careful. First thing y’know 
you'll have us in the ditch.” 

“Me?” said Bill in astonishment. 
“Why, I thought you was driving.” 

—Jester. 


Travels 


An Evolutionary Urge. A Port- 
land mortorist charged with running 
down two women gave as his defense 
that “they did not jump.” Give us 
time, young fellow,” comments the 
Cashmere Valley Record. “In another 
generation or so, with all the prac- 
tice we get, we probably will develop 
frog’s legs and jump automatically 
when we hear a motor horn.” 


At Last. An ancient car chugged 
painfully up to the gate of the races. 
The gatekeeper, demanding the usual 
fee for automobiles, called: “A dol- 
lar for the car.” 

The owner looked up with a pa- 
thetic smile of relief and said, “Sold.” 

—Bison. 


Almost Dishonest of Him. Bur- 
glar (surprised by house owner): 
“Well, if that ain’t the limit! What 
d’yer mean by puttin’ a card on your 
door: ‘Out of Town Till Monday?’ ” 

—Boston Transcript. 


A Victim of Fashion. A tramp 
who had been on the road for years 
applied for work in a village, secured 
a job, and kept it. One day the local 
constable asked him why he had quit 
the road. 

“The styles druv me to it,” was his 
answer. “A feller gave me a pair of 
these bell-bottomed pants. I never 
got another hand-out. I couldn’t look 
pathetic any more.” 

—Louisville Courier-Journal. 


Communicating With the Dead. A 
South Carolina colored man sent a 
message to an acquaintance in North 
Carolina, reading: “Sam, I heard 
you is dead; if you is, telegram me; 
if you ain’t, send me $10.” 

The recipient, who had about re- 
covered from recent gunshot wounds, 
wired back: “I is dead; your ten will 
be applied to a coffin.” 

—Boston Transcript. 


Status Quo. A New York judge 
let a wife take the bench and sentence 
her husband. Asked by her if he had 
anything to say, he replied: “No, 
never.” 

—Detroit News. 


Uncle’s Will Great Help. They 
were discussing the things which help 
a man to obtain success in the world, 
when one young man said: 

“There’s nothing like force of char- 
acter. Now, there’s Jones. He’s sure 
to make his way in the world. He’s 
a will of his own, you know.” 

“But Brown has something better 
in his favor,” argued his friend. 

“What's that?” 

“A will of his uncle’s.” 


—Daily Court Reporter. 


A Witty Widow. An Irish sheriff 
got a writ to serve on a clever young 
widow, and on coming into her pres- 
ence he said: “Madam, I have an at- 
tachment for you.” 

“You have?” she said, blushing. 
“Then I may tell you that your at- 
tachment is reciprocated.” 

“You don’t understand. You must 
proceed to court,” the sheriff went on. 

“Well, I know it’s leap year,” she 
came back, “but I prefer to let you 
do the courting yourself.” 

“Mrs. M.,” he said sternly, “this is 
no time for fooling. The justice is 
waiting.” 

“The justice? Well, I suppose | 
must go; but the thing is all so sud- 
den, and, besides, I’d much prefer to 
have a priest do it.” 
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A Legal Service With 
Utmost Surety and Economy 


Thousands of the country’s most progressive and 
successful lawyers are using Shepard's Citations as a 
speedy and economical means of keeping up to date 
their reports and statutes. 


To this type of lawyer Shepard's Citations is an in- 
dispensable working tool. 








Not only does it permit him to run down his cases 
and statutes, which would be quite impossible with- 
out its help, but in the daily routine it is saving great 
volumes of time and effort. 


In many instances it has saved more than its pur- 
chase price in a single case; in thousands of cases it 
has been a conspicuous factor of success. 


An output of a supplement a day, edited and print- 
ed under personal supervision, has made Shepard's 
National System of Citations a standard legal 
publication. 


Our free eighty page booklet “Legal Bibliography— 
The Citation Phase” will be mailed on request. 
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A Good Listener. “You admit you 
overheard the quarrel between the de- 
fendant and his wife?” 

“Vis, sor, I do,” stoutly maintained 
the witness. 

“Tell the court, if you can, what the 
husband seemed to be doing.” 

“He seemed to be doing the listen- 
ing.” 

—The Continent (Chicago). 


Tampering With Hypothesis. 
“Here’s a charge for a call lasting 
half an hour on our telephone,” said 
the lawyer to his wife. 

“Yes, dear. That was my call. I 
was asking a friend of mine a ques- 
tion,” replied the wife. 

“And did it take half an hour to 
ask a question?” 

“Yes, dear. You see it was one of 
those hypothetical questions.” 

—Houston Post. 


A Question for the Jury. 


There is 
a certain youngster who isn’t going 
to be subpeenaed as a witness any 
more by a certain attorney. One case 
is enough to lose. 


The local youth was on the witness 
stand, when the lawyer started in to 
examine him. 

“Have you an occupation?” asked 
the attorney. 

“Nope.” 

“Don’t you do any work of any 
kind?” 

“Nope.” 

“What does your father do?” 

“Nothin’ much.” 

“Doesn’t he do anything to support 
the family?” 

“Odd jobs once in a while.” 

“As a matter of fact, isn’t your 


father a worthless fellow, a deadbeat, 
and a loafer?” 


“T don’t know,” the witness replied. 
“You better ask him; he’s sitting ov- 
er there on the jury.” 


C. E. W., The Christian Evangelist 
(St. Louis.) 


And They Did. An attorney, pros- 
ecuting an obviously guilty man, a 
burglar who had been caught red- 
handed on the roof of a house, wound 
up his speech to the jury as follows: 

“If you consider, gentlemen, that 
the accused was on the roof for the 
purpose of enjoying the midnight 
breeze, and, by pure accident, hap- 
pened to have about him the neces- 
sary tools of a housebreaker, with no 
dishonest intention of employing 
them, you will, of course, acquit him.” 
sate the jury obediently acquitted 

im! 
—Chicago Legal News. 


A Strategic Move. Presence of 
mind is a great thing. A boy came 
running to his father with the news 
that a man had fallen through the 
open coalhole. “Clap the cover on 
quick and call the policeman,” said 
his father. “We must arrest him for 
trying to steal our coal, or he will be 
suing us for damages.” 

—Boston Transcript. 


Stumped. The Human Encycio- 
pedia had answered more than 10,000 
questions correctly and was about to 
retire, when a man in the rear of the 
hall shouted: 

“Just one more question, please!” 

“State your question, sir,” smiled 
the Human Encyclopedia confidently. 

“When is a trolley car full?” asked 
the man. 


—Cincinnati Enquirer. 


Within the Law. A western law- 
yer was much interested by certain 
novel features of a picnic of the moun- 
taineers of a “moonshine” district in 
Kentucky. 

It appears that the fun had pro- 
ceeded to that furious point where the 
men became entangled in a mass, 
while the conflict was watched with 
delight by those who sat on the fence. 
The lawyer looked about to see if 
there were not present someone to 
stop the conflict. On the fence sat a 
barefooted man, a constable’s badge 
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displayed upon his coat, chewing to- 
bacco industriously, and observing the 
battle with as much interest as any- 
one. 

“You are an officer of the law,” 
said the attorney indignantly, “sworn 
to keep the peace. Why don’t you put 

_a stop to this warfare? These men 
are committing a flagrant breach of 
the peace.” 

The representative of the law 
gazed at the stranger with unaf- 
fected amazement. 

“Them folks ain’t committing no 
breach of the law,” he explained. 
“They’s jest fightin’ ’mong their- 
selves,” 

—Kansas City Star. 


A Knock-out. The customs officer 
eyed the bottle suspiciously. 
“It’s only ammonia,” stammered 
- the returning passenger. 
“Oh, is it?” said the customs offi- 
cer, taking a long swallow. It was. 
—Princeton Tiger. 





Over the Border by Then. A man, 
dishevelled and covered with mud, 
rushed into a police station and 
shouted for vengeance. 

“The auto that hit me five minutes 
ago was No. 41,144,” he spluttered. 
“T can prove that he was exceeding 
the speed limit and I want—I want—” 

“You want a warrant for his ar- 
rest?” 

“Warrant, nothing! What good 
would a warrant do me at the rate he 
was going? I want extradition pa- 
pers.” 

—Boston Transcript. 


Had Ruffled Air. Lawyer (cross- 
examining complainant): “Was the 
defendant’s air when he proposed to 
you perfectly serious, or one of lev- 
ity and jocularity?” 

Complainant: “If you please, sir, 
it was all ruffled with him running 
his hands through it.” 
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SIMKINS’ FEDERAL PRACTICE 
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what to do to present a suit successfully. 
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Equity and Suit at Law. 
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REMINGTON on BANKRUPTCY 


Now Complete 


Nine volumes, including universal forms, 
with the convenient McKinney patented 
Cumulative Supplement Device. 


The complete set, including first year’s Supplement, 
only $50.00. 
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As the Scotch Tell It. Sandy Mac- 
Pherson an’ Jerry MacGlick never 
made muckle progress in gawf, an’ 
neither was ever sure whaur his ba’ 
was gaun tae land. When baith were 
playin’ the same day, th’ coorse was 
really a dangerous place. Ane day 
Sandy’s ba’ took a bad slice an’ hit 
Jerry ower in anither fairway. 

“I’m gaun tae sue ye for $10,000,” 
cried Jerry, aifter he haed recovered 
frae th’ shock. 

“I yelled ‘Fore,’ I tell ye,” ans- 
wered Sandy. 

e tak’ it,” was Jerry’s quick re- 
ply. 

—Judge. 


Apology Accepted. ‘Mac, I’m very 
sorry to find you in this state of in- 
toxication.” 

“Ye’re verra sorry, pairson?” 

“Yes, Mac, I’m really very very 
sorry.” 

“Ah, weel, if ye’re verra, verra sor- 
ty, I'll forgie ye.” 

—Boston Transcript. 


Cause for Grief. The policeman, 
hearing the shot, burst into the fash- 
ionable apartment. Cringing before 
him on the floor was the crumpled 
figure of a woman, weeping hysteri- 
cally, a smoking pistol clutched in her 
trembling fingers. 

“My husband! Oh, my husband!” 
she moaned. 

“Control yourself, lady,” urged the 
officer. ‘Where is the corpse?” 
“Gone,” sobbed the woman. 
went out through the window. 

missed him.” 
—American Legion Weekly. 


The Laugh Neatly Turned. “Who 
is there,” cried the impassioned ora- 
tor, “who will lift his voice against 
the truth of my statement?” 

Just then a donkey on the outskirts 
of the crowd gave vent to one of the 
piercing heehaws of his tribe. The 
laugh was on the orator for a mo- 
ment, then, with ready wit, he re- 
marked quietly: “I knew nobody but 
a jackass would try it.” 

—Boston Transcript. 
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C— Co-operative Associations—Co-opera- 
tive marketing of farm products 

D —Highways—Duty and liability to per- 
sons struck by automobile while 
crossing street at unusual place, or 
diagonally. 

E— Landlord and Tenant—Effect of fore- 


closure of mortgage as terminating 
lease. 


F —Vendor and Purchaser—Liability for 
taxes accruing after execution of 
contract for sale of land and before 
conveyance. 


-Wills—Revocation of later will as 
reviving earlier will. 


Check the one or two you want 
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The Lawyers Co-op. Publishing Co. 
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The Hundredth Man. In a west- 
ern court a man was on trial for 
horse stealing, and his lawyer, in 
summing up the case, said: “I re- 
spectfully ask your Honor to instruct 
the jury that it is the fundamental 
principle of law in this country that it 
is better for ninety-nine guilty men to 
escape than for one innocent man to 
be found guilty.” 

“Yes, that is true,” said the judge, 
“and I so instruct the jury; but I 
will add that it is the opinion of the 
court that the ninety-nine guilty men 
have already escaped.” 

—Boston Transcript. 


Wedding in Lo Life. Montana 
paper: “Charlie Sit-on-His Arrows 
and Mary Hailstone-in-Her-Stomach 
came in from the reservation last 
night and to-day secured a license to 
be married.” 


—Boston Transcript. 


They Compromised. Rural magis- 
trate: “I'll have to fine ye a dollar, 
Jeff.” 

Jeff: “I'll have to borry it of ye, 
Jedge.” 

Magistrate: “Great snakes! It 
was only to get the dollar that I was 
finin’ ye. Git out! Ye ain’t guilty, 
anyway.” —Boston Transcript. 


Not Worth It. A woman in a hurry 
entered a city official’s office, and 
asked permission to use the telephone. 
When through she offered him a 
nickel. He demurred. 

“Oh, but you must take it,” she in- 
sisted. 

“I’d rather not,” he said, very se- 
riously. “You see, if I accept it, it 
becomes the property of the city. | 
must then make a report of it to the 
city treasurer, who will take the 
money. There will be other lengthy 
reports about it, and in all the accept- 
ance of this nickel will entail about 
$10 worth of work. Do me a favor 
and take it back.” 

“You are very kind,” said the wom- 
an. 

“Not at all,” he replied. “I’m only 
lazy.” —Boston Transcript. 
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